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MOEL L ER JUSTICE

SUMVARY
M1 Thi s opi nion addresses the constitutionality of Article
XXM 11 of the Arizona Constitution (the "Arendrent”), which was adopt ed
in 1988 and which provides, inter alia, that English is the official
| anguage of the State of Arizona and that the state and its political
subdi visions —including all governnent officials and enpl oyees
perform ng governnment business —nust “act” only in English.
12 We hold that the Anendnment violates the First Amendnent
to the United States Constituti on because it adversely inpacts the
constitutional rights of non-English-speaking persons with regard
to their obtaining access to their government and limts the political
speech of elected officials and public enpl oyees. W also hold that
t he Amendnent viol ates the Equal Protection O ause of the Fourteenth
Amrendnent to the United States Constitution because it unduly burdens
core First Amendnent rights of a specific class without materially
advancing a legitimate state interest.
13 I n maki ng these rulings, we express no opinion concerning
the constitutional validity of less restrictive English-only provisions
di scussed in this opinion. W al so enphasize that nothing in this
opi ni on conpel s any Arizona governmental entity to provide any service
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in a | anguage ot her than Engli sh.
FACTS AND PROCEDURAL BACKGROUND

l. The Amendnent

14 In October 1987, Arizonans for Oficial English (“ACE")
initiated a petition drive to amend Arizona s constitution to designate
English as the state’s official |anguage and to require state and
| ocal governnents in Arizona to conduct business only in English.
As a result of the general election in Novenber 1988, the Amendnent
was added to the Arizona Constitution, receiving affirmative votes
from 50.5% of Arizona citizens casting ballots. See Yniguez V.
Arizonans for Oficial English (“ACE’), 69 F.3d 920, 924 (9th Cr.
1995) (en banc).! The Amendnent, entitled “English as the Oficial

Language,” is set forth in full in the Appendi x and provides that
“It]he State and all political subdivisions of [the] State shall act
in English and in no other |anguage.” The Anmendnent binds al
governnent officials and enpl oyees in Arizona during the perfornance
of all governnent business, and provi des that any “person who resides
in or does business in this State shall have standing to bring suit
to enforce this article in a court of record of the State.”

1. Yniquez v. Mfford

15 Two days after the voters passed the Anendnent, Mari a-
Kelley F. Yniguez sued the State of Arizona, the Governor, and various

parties pursuant to 42 U S. C 8§ 1983 in the United States District

!As pointed out infra, the Ninth Grcuit's opinion in Yniguez
v. ACE was vacated by the United States Suprene Court because Yni guez
| acked standing. ACE v. Arizona, 117 S.C. 1055 (1997), vacated on
remand, Yniguez v. ACE, 118 F. 3d 667 (9th Gr. 1997). On the nerits
of the case, however, we agree with the result and with much of the
reasoning of the Nnth Grcuit opinion. Thus, we refer to the Nnth
G rcuit opinion throughout this opinion, recognizing that it has been
vacated on grounds unrelated to the nerits of the issues with which
we are presented.




Court for the District of Arizona, seeking to enjoin enforcenent of
t he Amendnent and to have it decl ared unconstitutional under the First

and Fourteenth Arendnents. She al so contended that it viol ated federal

civil rights laws. Yniguez v. Mfford, 730 F. Supp. 309 (D. Ariz.
1990). Wen she filed her action, Yniquez was enpl oyed by the Arizona
Departnment of Adm nistration and handl ed nmedi cal nal practice clains
asserted against the state. Yniguez was bilingual, fluent and literate
in both Spanish and English, and, prior to the Arendnent's passage,
she comuni cat ed i n Spani sh wi t h nonol i ngual Spani sh- speaki ng cl ai nant s
and i n a conbi nati on of English and Spani sh with bilingual claimnts.
Ld. at 310.

16 By the tinme the district court ruled, only the Governor
remai ned as a defendant. 1d. The district court granted declaratory
relief, finding that the Arendnent was facially overbroad in violation
of the First Anendnent. |1d. at 313. Injunctive relief, however,
was deni ed because there was no enforcenent action pendi ng agai nst
Yniguez. 1d. at 317. The Governor did not appeal the decision.
The Attorney CGeneral of Arizona, ACE, and Robert D. Park, a principal
sponsor of the Amendnent, then noved to intervene for purposes of
pursui ng an appeal. The district court denied the notion. Yniguez
v. Mfford, 130 F.R D. 410 (D. Ariz. 1990).

17 The Ninth Grcuit Court of Appeals reversed the district
court's denial and also allowed Arizonans Against Constitutional
Tanpering, the principal opponent of the Arendnent, to intervene as

plaintiffs-appellees. Yniguez v. ACE, 42 F.3d 1217, 1223-24 (9th

Cr. 1994). The intervention of the Arizona Attorney Ceneral was
permtted for the [imted purpose of urging adoption of his narrow
interpretation of the Arendnent discussed below or, alternatively,

to urge the certification of the interpretation of the Arendnent to



this court pursuant to Arizona Revised Statutes Annotated (“A R S.")
§ 12-1861.°2

18 The State of Arizona filed a suggestion of nootness because
Yni guez was no | onger enployed by the State of Arizona. The court
of appeal s rejected the suggestion of nootness, reasoning that Yniguez
had a right to appeal the district court’s failure to award nom nal
damages to her and, therefore, had a sufficient concrete interest
in the outcome of the litigation to confer standing to pursue

declaratory relief. Yniquez v. Arizona, 975 F.2d 646, 647 (9th G r

1992) (citations omtted).

19 ACE appeal ed the district court’s judgnent that decl ared
t he Anendnent unconstitutional and Yni guez cross-appeal ed the deni al
of nom nal damages. A panel of the Ninth Grcuit Court of Appeals
agreed with the district court that the Arendnent is unconstitutionally
over broad and al so hel d that Yniguez was entitled to nom nal danages.

Yni quez v. ACE, 42 F.3d at 1229, 1243. The Nnth Grcuit then reheard

the case en banc and affirned. Yniguez v. ACE, 69 F.3d at 947.

110 ACE petitioned for certiorari to the United States Suprene
Court, which granted the petition and ordered additional briefing
on whether the petitioners had standing to maintain the action and
whet her there remai ned a federal case or controversy with respect
to Yniguez, in light of the fact that she was no | onger enployed by

the State of Arizona. In a unani nous decision, the Supreme Court

The NNnth Grcuit affirmed the district court’s denial of the
Arizona Attorney CGeneral’s Mdtion to Intervene insofar as he sought
to be reinstated as a par%y in the appeal, but permtted the
intervention for the limted purpose described. See Yniguez v.
Arizona, 939 F.2d 727, 740 (9th CGr. 1991). The district court had
refused to certify t he questlon of the proper interpretation of the
Amendnent to this court, ruling that certification was inappropriate
because t he Anendnent i s not susceptible of a narrow ng construction,
and therefore could not be held constitutional. See Yniguez v. Mfford,
130 F. R D. at 411.




vacated the Ninth Crcuit opinion and remanded to that court with

directions that the action be dismssed. ACE v. Arizona, 117 S. C.

1055, 1075 (1997). The Court held there was no case or controversy
to support federal court jurisdiction and determned that the | ower
court decisions shoul d be vacated because the Nnth Crcuit should
have certified the construction of the Arendnent to this court. 1d.
at 1074. In doing so, the Court expressed no opinion on the
constitutionality of the Amendnent. 1d. at 1060.

I11. This Litigation

111 I n Novenber 1992, the ten plaintiffs in this case brought
an action in superior court against then-CGovernor J. Fife Sym ngton,
Il and the Attorney General. On Septenber 5, 1997, Governor Sym ngton
resi gned and was succeeded by Jane Dee Hul |, who has been substituted
pursuant to Rule 27(c)(1) of the Arizona Rules of G vil Appellate
Procedure. The plaintiffs sought a declaratory judgnment that the
Amendnent violates the First, Ninth, and Fourteenth Amendnents of
the United States Constitution. The plaintiffs are four el ected
officials,®five state enpl oyees, and one public school teacher. They
are all bilingual and regul arly comuni cate i n both Spani sh and Engli sh
as private citizens and during the perfornmance of governnent busi ness.
Plaintiffs allege that they speak Spani sh during the performance of

their governnment jobs and that they “fear conmunicating in Spanish

Ari zona State Senator Joe Eddi e Lopez was substituted for retired
Senat or Manuel Pena by this court’s order of My 2, 1997.
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"during the performance of governnent business' in violation of Article
XXVII1 of the Arizona Constitution.”

112 The princi pal sponsors of the Arendnent, ACE and Robert D.
Par k, ACE s spokesperson, intervened as defendants. On cross-notions
for summary judgnent, the superior court ruled that the Amendnent
is constitutional, finding that it (1) is a content-neutral regul ation
that does not violate the First Arendnent; (2) does not violate the
Equal Protection C ause of the Fourteenth Amendnent because there
is no proof of discrimnatory intent; and (3) does not violate the
Ni nt h Amendnent because it does not protect choice of |anguage.* The
trial court denied ACE s request for attorneys' fees pursuant to AR S
§ 12-2030, and ACE appeal ed that denial. Under this opinion, ACE
is no longer a prevailing party so we do not discuss its request for
attorneys’ fees further.

113 (O appeal, the court of appeals reversed in part and affirmed

inpart. Ruiz v. ACE, 1996 W. 309512, 218 Ariz. Adv. Rep. 9 (App.

1996). dting the principle of judicial comty, the court held that
“it is appropriate for us to exercise our discretion and defer to
the federal litigation and thereby accept the construction of Article
[ XXVI11] and the analysis that was set forth by the Nnth Grcuit.”
1996 W. 309512 at *4, 218 Ariz. Adv. Rep. at 12. The state defendants
petitioned this court for review, which we granted. In 1996, we stayed

al | proceedi ngs pending the Suprene Court's decisionin ACEv. Arizona.

114 As already noted, in 1997 the United States Suprene Court
hel d that Yniguez' federal court claimwas noot and remanded with
directions that it be dismssed. Plaintiffs then filed a notion in

this court tolift the stay and requested | eave to submt suppl enent al

“No Ni nth Amendment issue has been presented to us on appeal.
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briefs and for oral argunent. ACE filed a notion to vacate our order
granting review. ACE maintained, in essence, that there was no court
of appeals decision for this court to review because the court of
appeal s had adopted the Ninth GCrcuit’s construction and anal ysi s

of the Amendnent, see Yniquez v. ACE, 69 F.3d at 947, and the United

States Suprenme Court had vacated the Ninth Crcuit's opinion. The
result, ACE argued, was that the court of appeals’ opinion was
“eradicated.” Thus, ACE requested us to either affirmthe tria

court's judgnent or to return the matter to the court of appeals for
consideration. W denied ACE' s notion to vacate the order granting
review and granted plaintiffs' notion to lift the stay.

115 This court then received suppl enmental briefing and heard
oral argunment fromthe parties. 1In addition, nunmerous amci curiae
briefs were filed on behal f of a host of organi zations and i ndi vi dual s.
W revi ewed, considered, and appreciate the many am ci briefs which
advanced varying positions in this case. However, in accordance with
our practice, we base our opinion solely on |egal issues advanced
by the parties thensel ves. See Town of Chino Valley v. City of
Prescott, 131 Ariz. 78, 84, 638 P.2d 1324, 1330 (1981), appea

di sm ssed, 457 U. S. 1101, 102 S.C. 2897, reh. denied, 459 U S. 899

(1982), citing Gty of Tenpe v. Prudential Ins. Co., 109 Ariz. 429,

510 P.2d 745 (1973) (holding that amci curiae are not permtted to
create, extend, or enlarge issues beyond those raised and argued by
the parties). Because we resolve the case on the nerits as presented
by the parties, we do not discuss the concerns referred to in the
speci al concurrence because, as the special concurrence itself
observes, the parties have not raised, briefed, or argued any matter

referred to by the special concurrence.

-10-



116 We have jurisdiction pursuant to AR S. 8§ 12-102. 21.
| SSUES
117 1. Whet her the trial court erred by ruling that the
Amendnent did not violate the First Arendnent to the
United States Constitution because it was content-
neutral, did not reach constitutionally-protected free
speech rights, and was thus not fatally overbroad.
118 2. Whet her the trial court erred by concluding that the
Amendnent did not violate the Fourteenth Anendnent
to the United States Constituti on because there was
no proof of discrimnatory intent.
DI SCUSSI ON
l. | nt r oducti on
119 Plaintiffs contend that the Anmendnent is a blanket
prohi bition against all publicly elected officials and governnent
enpl oyees using any | anguage ot her than English in the performance
of any governnment business. Therefore, they reason that the Arendment
is a content-based regulation of speech contrary to the First
Amendrment. Plaintiffs also argue that the Amendnent constitutes
di scrimnation against non-English-speaking mnorities, thereby
violating the Equal Protection C ause of the Fourteenth Amendnent.
ACE and the state defendants respond that the Armendnent shoul d be
narrowl y read and shoul d be construed as requiring the use of English
only with regard to “official, binding governnent acts.” They argue
that this narrow construction renders the Arendnent constitutional.
120 At the outset, we note that this case concerns the tension
bet ween the constitutional status of |anguage rights and the state's
power to restrict such rights. On the one hand, in our diverse

society, the inportance of establishing comobn bonds and a common
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| anguage between citizens is clear. Yniguez v. ACE, 69 F.3d at 923,

citing Quadal upe Organi zation, Inc. v. Tenpe Elenentary Sch. Dist.,

587 F. 2d 1022, 1027 (9th Gr. 1978). W recogni ze that the acquisition

of English |anguage skills is inportant in our society. For instance,
as aconditionto Arizona’ s adm ssion to the Union, Congress required
Arizona to create a public school system and provided that “said
school s shall al ways be conducted in English.” Act of June 20, 1910,
ch. 310, 8§ 20(4). That sanme Act requires all state officers and
menbers of the Legislature to have the “ability to read, wite, speak
and understand the English | anguage sufficiently well to conduct the
duties of the office without the aid of an interpreter.” 1d., 8§ 20(5).
Al so, the Sixth Anmendment permts an English | anguage requirenent

for jurors. United States v. Bennuhar, 658 F.2d 14, 18-20 (1st Grr

1981) (noting that state’s significant interest in having branch of
nati onal court systemoperate in national |anguage rebutted defendant’s
prima facie showi ng that English proficiency requirenment for jurors
resulted in underrepresentation). Congress has recognized the
i mportance of understandi ng Englishin such matters as naturalization
legislation, 8 U S.C. § 1423, and the need for the educati on of non-
Engl i sh-speaki ng students, Equal Educational Cpportunity Act of 1974,
20 U.S.C. 88 1701-1758. |Indeed, Arizona |aw nmandates that school
districts in which there are pupils who have limted English

proficiency® shall provide prograns of bilingual instruction or English

*Limted English proficient” is defined as having a “l ow | evel
of skill in conprehending, speaking, reading or witing the English
| anguage because of being froman environment i n which anot her | anguage
is spoken.” A RS. § 15-751(1). Article 20, paragraph 7 of the
Arizona Constitution provides that Arizona public schools shall be
conducted in English.
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as a second |l anguage with a primary goal of allowng the pupils to
becone proficient in English in order to succeed in classes taught
in English. ARS 8 15-752. Finally, the inportance of acquiring
English skills is enphasized in the Immgration Reformand Contro
Act of 1986, 8 U S.C § 1255a(b)(1) (D, which | egalizes resident status
of illegal immgrants who denonstrate progress toward | earni ng Engli sh,
and termnates |legal residence for those who make little or no
progress, 8 U S.C. 8§ 1255a(b)(2)(0O

121 | ndeed, English is also the | anguage of political activity

through initiative petition. See Muntero v. Myer, 861 F.2d 603 (10th

Cr. 1988) (providing that initiative petitions that are printed only
in English are not covered by and do not offend provisions of the
Voting Rights Act); accord Delgado v. Smth, 861 F.2d 1489 (11th G r.
1988) .

122 However, the American tradition of tol erance “recogni zes
a critical difference between encouraging the use of English and

repressing the use of other |anguages.” Yniguez v. ACE, 69 F.3d at

923. W agree with the Ninth Crcuit’s statement that Arizona’s
rejection of that tradition by enacting the Amendnent has severe
consequences not only for Arizona's public officials and enpl oyees,
but also for the many thousands of persons who woul d be precl uded
fromreceiving essential information from governnent enpl oyees and
elected officials in Arizona's governnents. 1d. |If the w de-ranging
| anguage of the prohibitions contained in the Arendnent were to be
i npl emented as witten, the First Arendnent rights of all those persons
woul d be violated, id., a fact now conceded by the proponents of the

Amendnent, who, instead, urge a restrictive interpretation in
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accordance with the Attorney CGeneral’s narrow construction discussed
bel ow.

123 By this opinion, we do not inply that the intent of those
ur gi ng passage of the Anendnment or of those who voted for it stenmmed
from linguistic chauvinism or from any other repressive or
discrimnatory intent.® Rather we assune, without deciding, that the
drafters of the initiative urged passage of the Arendnent to further
social harnony in our state by having English as a conmon | anguage
anong its citizens.

124 This court nust interpret the Arendnent as a whole and in
harnmony with other portions of the Arizona Constitution. State ex
rel. Nelson v. Jordan, 104 Ariz. 193, 196, 450 P.2d 383, 386 (1969);
State ex rel. Jones v. Lockhart, 76 Ariz. 390, 398, 265 P.2d 447,

453 (1953). And, if possible, we nmust construe the Arendnent to avoid
conflict with the United States Constitution. AOCE v. Arizona, 117
S.Ct. at 1074.

125 Every duly enacted state and federal lawis entitled to

a presunption of constitutionality. Town of Lockport v. Ctizens

for Community Action at Local Level., Inc., 430 U S 259, 272-73, 97

e fully recogni ze that the power of the people to legislate
is as great as that of the Legislature. See Ariz. Const. art. 1V,
Salt R ver Pima-Maricopa Indian Comunity v. Hull, 190 Ariz. 97, 103,
945 P.2d 818, 824 (1997); Queen Creek Land & Cattle Corp. v. Yavapai
County Board of Sup’rs, 108 Ariz. 449, 451, 501 P.2d 391, 393 (1972).
However, we note that the search for the people’ s intent in passing
initiatives is far different fromthe attenpt to discern |l egislative
intent: there are no | egislative hearing transcripts, commttee reports
or other legislative history. Before an initiative is passed, no
commttee neetings are held; no legislative analysts study the | aw,
no fl oor debates occur; no separate representative bodies vote on
the legislation; no reconciliation conferences are held; no amendnents
are drafted; no executive official welds a veto power and revi ews
the | aw under that authority; and it is far nore difficult for the
people to “reconvene” to anend or clarify alawif a court interprets
It contrary to the voters’ intent. See Jane S. Schacter, The Pursuit
of “Popular Intent”: Interpretive Dilemmas in Direct Denocracy, 105
Yale L.J. 107, 109 (1995).
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S.Ct. 1047, 1055-56 (1977); Eastin v. Broonfield, 116 Ariz. 576, 580,
570 P.2d 744, 748 (1977). The presunption applies equally to

initiatives as well as statutes, and where alternative constructions
are available, the court should choose the one that results in
constitutionality. Slayton v. Shumway, 166 Ariz. 87, 92, 800 P.2d
590, 595 (1990); Hernandez v. Frohmller, 68 Ariz. 242, 249, 204 P.2d

854, 859 (1949). However, as discussed nore fully bel ow, where the
regul ation in question inpinges on core constitutional rights, the
standards of strict scrutiny apply and the burden of show ng
constitutionality is shifted to the proponent of the regul ation.

See generally Rosen v. Port of Portland, 641 F.2d 1243, 1246, 1249

(9th Cr. 1981) (laws restricting speech face a heavy presunption
against their constitutional validity and proponents bear burden of
establishing that they are “narrowy tailored” to further a
“conpel ling” governnent interest); see also Barnes v. 3 en Theatre,

lnc., 501 U.S. 560, 576, 111 S.Ct. 2456, 2465-66 (1991) (Scalia, J.,

concurring). Mndful of these principles, we turn nowto an anal ysis
of the constitutionality of the Amendnent.

1. Attorney General's Opinion

126 On its face, the Arendnent provides that, except for sone
enuner at ed narrow exceptions, English is the official |anguage of
the State of Arizona, of all political subdivisions, of the ballot,
the public schools, and governnent functions and actions. The
exceptions pertain to the teaching of English as a second | anguage,
matters required by federal law, any matter pertaining to the
protection of public health or safety, or of the rights of crim nal
defendants or victins of crinme. See Appendi x. Before making a facial
anal ysis of the Amendnent, however, we nust first determ ne the

propriety of adopting the Attorney GCeneral’s proposed narrow ng
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construction.

127 In 1989, shortly after the Anendnent was passed, Robert
Corbin, then Attorney GCeneral, issued an opinion upholding the
constitutionality of the Anmendnment, based upon a narrow construction
of the Amendnent. Ariz. Att’'y Gen. p. 189-009 (1989); see also Ariz.
Att’y Gen. Ops. 189-013 and -014 (19809).

128 pinions of the Attorney Ceneral are advisory. Geen V.
Gsborne, 157 Ariz. 363, 365, 758 P.2d 138, 140 (1988), and are not
binding. Mrston’s Inc. v. Roman Catholic Church, 132 Ariz. 90, 94,
644 P.2d 244, 248 (1982) (in division). However, the reasoned opini on

of a state attorney general should be accorded respectful

consideration. See ACE v.Arizona, 117 S.C. at 1073 n. 30, citing
Huggins v. |Isenbarger, 798 F.2d 203, 207-10 (7th Gr. 1986)

(Easterbrook, J., concurring).

129 VWhile we duly consider the Attorney Ceneral's proposed
narrowi ng construction, we reject that construction for three
subst anti ve reasons, each of which we discuss in turn. First, the
proffered narrowi ng constructi on does not conport with the plain
wor di ng of the Amendnent, and hence, with the plain neaning rule
gui di ng our construction of statutes and provisions in the Arizona
Constitution. Second, it does not conport with the stated intent
of the drafters of the Amendnent. Third, it suffers from both
anbiguity and inplausibility. Therefore, the narrowi ng construction
is rejected because the Anendnment’s clear terns are not “readily
susceptible” to the constraints that the Attorney General attenpts
to place on them Yniguez v. ACE, 69 F.3d at 929; see also Virginia
v. Anmerican Booksellers Ass’'n, 484 U S 383, 395, 108 S. C. 636, 644

(1988) (refusing to accept as authority a non-binding attorney general

opi ni on where narrowi ng construction advocated by attorney general
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was not in accordance with the plain neaning of the statute).
A Pl ai n Meaning Rul e

130 The Attorney CGeneral maintains that although the Arendnent
declares English to be Arizona's “official” |anguage, its proscriptions
agai nst the use of non-English | anguages should be interpreted to
apply only to “official acts of governnent.” Ariz. Att’'y Gen. Op.
| 89-009, at 5-6. The Attorney Ceneral defines “official act” as “a
deci sion or determnation of a sovereign, a legislative council, or
acourt of justice.” 1d. at 7. Al though he does not further explain
what acts would be official, the Attorney General concludes that the
Amendnent shoul d not be read to prohibit public enployees fromusing
non- Engl i sh | anguages while performng their public functions that
coul d not be characterized as official. The Attorney CGeneral opines
that the provision “does not nean that |anguages other than English
cannot be used when reasonable to facilitate the day-to-day operation
of government.” 1d. at 10.

131 Somewhat curiously, intervenors now agree with the Attorney
General that the Amendnent should be held to govern only binding,
official acts of the state, which they al so seek to construe narrowy
as “formal rule-making or rate making . . . or any other policy
matters.” ACE and the state defendants also point to the definition
of “official act” adopted by the court in Kerby v. State ex rel.

Frohmller, 62 Ariz. 294, 310-11, 157 P.2d 698, 705-06 (1945). The

court there defined “official acts” as “acts by an officer in his
of ficial capacity under color and by virtue of his office.” I|d.
However, assum ng, wi thout deciding, that the government could require
official acts to be conducted in English only, nothing in the | anguage
of the Anendnent renotely supports such a limting construction.

132 To arrive at his interpretation, the Attorney General takes
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the word “act” from§8 3(1)(a) of the Anendnent, which provides that,
with limted exceptions, the “State and all political subdivisions
of this State shall act in English and in no other |anguage.”
(Enphasi s added.) The Attorney CGeneral proposes that the word “act”
from8 3(1)(a) should be ascribed to the word “official,” found in
the Amendnent's proclamation that English is the official |anguage
of Arizona. Therefore, the Attorney CGeneral interprets the Anendnent
to apply only to the official acts of the state and limts the
definition of the noun “act” to a “decision or determnation of a
sovereign, a legislative council, or a court of justice.” Q. Atty.

Gen. Az. No. 189-009, at 7 (quoting Webster’s International D ctionary

20 (3d ed., unabridged, 1976) (third neaning of “act”)). W agree
with the Ninth Crcuit in Yniguez v ACE that the forner Attorney

Ceneral’s opinion ignores the fact that “act,” when used as a verb
as in the Arendnent, does not include anong its neanings the limted
definition he proposed. 69 F.3d at 929. Simlarly, section 1(2) of
t he Arendnent al so descri bes English as the | anguage of “all gover nnent
functions and actions.” The Amendnent does not limt the terns
“functions” and “actions” to official acts as urged by the Attorney
Ceneral, and the ordinary neani ngs of those terns do not inpose such
alimtation. 1d. at 929 n.13. W agree with the district court
that originally evaluated the chall enges to t he Arendnent in Yni guez:
“The Attorney Ceneral’s restrictive interpretation of the Arendnent

isin effect a ‘remarkable job of plastic surgery upon the face of
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the [ Avendnent].’” Yniquez v. Mofford, 730 F. Supp. at 316, citing
Shuttlesworth v. Gty of Birm ngham 394 U. S. 147, 153, 89 S. Ct. 935,
940 (1969).

133 We hold that by ignoring the express |anguage of the
Amendnent, the Attorney General’s proposed construction violates the
plain meaning rule that requires the words of the Anendnent to be
given their natural, obvious, and ordi nary neani ng. County of Apache

V. Sout hwest Lunber MIls, Inc., 92 Ariz. 323, 327, 376 P.2d 854,

856 (1962). By its express terns, the Arendnent is not limted to
official governnental acts or to the “formal, policy nmaki ng, enacting
and binding activities of governnent.” Rather, it is plainly witten
in the broadest possible terns, declaring that the “English | anguage

is the language of . . . all governnment functions and actions” and

prohibiting all “government officials and enpl oyees” at every | evel
of state and | ocal governnment from using non-English | anguages “during
the performance of government business.” Amendnent, 88 1(2),

1(3)(a)(iv) (enphasis added).

B. Legi sl ative Intent
134 V¢ al so believe the Attorney General’ s proposed construction
is at odds with the intent of the drafters of the Anendnent. The
drafters perceived and obviously intended that the application of
t he Amendnent woul d be w despread. They therefore inserted sone
limted exceptions to it. Those exceptions permt the use of non-
Engl i sh | anguages to protect the rights of crimnal defendants and
victins, to protect the public health and safety, to teach a foreign
| anguage, and to conply with federal |aws. Anmendnent, 8§ 3.2.

Regardl ess of the precise limts of these general exceptions, their

-19-



exi stence denonstrates that the drafters of the Arendnent understood
that it would apply to far nore than just official acts.

135 For exanpl e, one exception allows public school teachers
toinstruct in a non-English | anguage when teachi ng forei gn | anguages
or when teaching students with imted English proficiency. Such
instruction by teachers is obviously not a “formal, policy making,
enacting or binding activity by the governnent,” the narrow
construction urged by the Attorney Ceneral. The exceptions would
have been largely, if not entirely, unnecessary under the Attorney
Ceneral’s proposed construction of the Amendnent. Wen construing
statutes, we nust read the statute as a whol e and gi ve neani ngf ul
operation to each of its provisions. Kaku v. Arizona Board of Regents,

172 Ariz. 296, 297, 836 P.2d 1006, 1007 (App. 1992).

136 In construing an initiative, we nay consider ballot naterials
and publicity panphlets circulated in support of the initiative.

Bussani ch v. Douglas, 152 Ariz. 447, 450, 733 P.2d 644, 647 (App.

1986). The ballot materials and publicity panphlets pertaining to
the Amendnent do not support the Attorney General’s limting
construction. In ACE s argunent for the Anendnent, Chairnan Robert D.
Park stated that the Anendnment was intended to “require the government

to function in English, except in certain circunstances,” and then

listed those exceptions set forth in section 4 of the Amendnent
(enphasi s added). Chairman Park’s argunent then went on to state

that “[olfficially sanctioned nultilingualism causes tension and

division within a state. Proposition 106 [enacting the Amendnent]

will avoidthat fate in Arizona.” (Enphasis added.) The Legislative

Council’s argunent in support of the Anendnent stated that the
exi stence of a nmultilingual society would lead to “the fears and

tensi ons of |anguage rivalries and ethnic distrust.” Arizona Publicity
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Panmphl et in Support of the Amendnent, at 26. Therefore, the
Amendnent’s legislative history supports a broad, conprehensive
construction of the Arendnent, not the narrow construction urged by
the Attorney Ceneral.

C. Anmbi gui ty
137 The Attorney CGeneral's interpretation would unnecessarily
inject elenments of vagueness into the Anendnent. W feel confident
that an average reader of the Amendnent woul d never divine that he
or she was free to use a | anguage ot her than English unl ess one was
performng an official act defined as “a decision or determ nation
of a sovereign, a legislative council, or a court of justice.”’
138 Because we concl ude that the narrow construction advocated
by the Attorney General is untenable, we analyze the constitutionality
of the Amendnent based on the | anguage of the Anendnent itself.
I11. English-Only Provisions in Qther Jurisdictions
139 Al t hough English-only provisions have recently becone quite
common, Arizona's is unique. Thus, we receive little guidance from

other state courts. Twenty-one states® and forty nunicipalities® have

‘Al'though it is unnecessary for us to address the plaintiffs
separat e argunent that the Arendnent, as witten, is unconstitutionally
vague (because we hold that the Anmendnent violates the First and
Fourt eent h Arendnents), we do note that the Attorney General’s proposed
narrow ng construction, if adopted, would undoubtedly add wei ght to
the plaintiffs’ vagueness argunent. A statute is vague if it fails
to give fair notice of what it prohibits. State ex rel. Purcell v.
Superior Court, 111 Ariz. 582, 584, 535 P.2d 1299, 1301 (1975); see
also Connally v. CGeneral Constr. Co., 269 U. S. 385, 391, 46 S.C
126, 127 (1926) (Vagueness is concerned with clarity of law, a | aw
is void on its face, and thereby violates due process, if it is so
vague that persons “of comon Intelligence nmust necessarily guess
at its meaning and differ as to its application.").

8\ a. Const. anend 509 (1990); Ariz. Const. art XXVIIE €1988§;

Ark. Code Ann. 8§ 1-4-117 (1987); Cal. Const. art. I1Il, § 1986) ;
Colo. Const. art. Il, 8 30a (1988); Fla. Const. art. Il § 9 81988);
G. Code Ann. 8 50-3-100 (1996); Haw. Const. art. XV, 8 4 (1978) (also
nam ng Hawaiian as an official |language); 5 Ill. Conp. Stat. Ann.

460/ 20 (West 1993): Ind. Code Ann. § 1-2-10-1 (1984): Ky. Rev. Stat.
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official English statutes. However, nost of those provisions are
substantially | ess enconpassi ng and certainly | ess proscriptive than
t he Anendnment. The official English provisions in nost states appear

to be primarily synbolic. See, e.qg., Puerto Rcan Org. for Political

Action v. Kusper, 490 F.2d 575, 577 (7th Gr. 1973) (noting that

official English |aw appears with | aws namng the state bird and state
song, and does not restrict the use to non-English | anguages by state
and city agencies). Indeed, the Anendnent has been identified as
“by far the nost restrictively worded official-English lawto date.”

M Arrington, Note, English Only Laws and Direct Legislation: The

Battle in the States Over Language Mnority Rights, 7 L.J. & Pol.

325, 327 (1991). This observation is shared by other commentators

—who note that the Anmendnment “is the nost restrictive of the current

wave of official-language laws,” and “is so far the nost restrictive

Oficial English neasure.” See D. Baron, The English-Only Question
21 (1990), and J. Crawford, Hold Your Tongue 176 (1992) (enphasis
added) .

140 In contrast to the Amendnent, the official English |aws
t hat have been enacted in other states are for the nost part brief
and nonrestrictive. For instance, Colorado’ s official English |aw,
Col 0. Const. § 30, adopted by the initiative process, provides that
the “English language is the official |anguage of the State of

Col orado. This section is self executing; however, the Genera

Ann. § 2.013 (1984); Mss. Code Ann. 8§ 3-3-31 (1987); Mont. Code Ann.
8§ 1-1-510 (1995); Neb. Const. art. 1, 8 27 (1920); N.H Rev. Stat.
Ann. 8 3-C'1 (1995); N.C. Gen. Stat. 8§ 145-12 (1987); N. D. Cent. Code
8§ 54-02-13 (1987); S.C. Code Ann. 8 1-1-696 (1987); S.D. Codified
Laws 8§ 1-27-20 (1995); Tenn. Code Ann. § 4-1-404 (1984); Wo. Stat.
Ann. 8§ 8-6-101 (M chie 1996).

%See Cecilia Wng, Language i s Speech: The Illegitinmacy of (Official
English After Yniguez v. Arizonans for Cficial English, 30 U C Davis
L. Rev. 277, 278 (1996).
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Assenbly may enact laws to inplenent this section.” Simlarly, the
official English statute of Arkansas states: “(a) The English | anguage
shall be the official |anguage of the State of Arkansas. (b) This
section shall not prohibit the public schools fromperformng their
duty to provide equal educational opportunities to all children.”
Ark. Stat. Ann. 1-4-117. Florida’ s 1988 official English law is
simlar: “(a) Englishis the official |anguage of the State of Fl orida.
(b) The legislature shall have the power to enforce this section by
appropriate legislation.” Fla. Const. Art. Il, 8 9 (1988). I|ndeed,
three states have sinply enacted a provision which declares that
English is the official |anguage of the state: Illinois, 5111. Conp.
Stat. Ann. § 460/20; Kentucky, Ky. Rev. Stat. 8§ 2.013; and Indi ana,
I nd. Code Ann. § 1-2-10-1.
7141 The nore detailed official English |aws contain provisions
whi ch avoid sone of the constitutional questions presented by the
Amendnent. For instance, Womng's | aw provides, in pertinent part,
t hat :

(a) English shall be designated as the official

| anguage of Wom ng. Except as otherw se

provided by law, no state agenc% or political

subdi vision of the state shall be required to

provi de any docunents, information, literature

or other witten materials in any | anguage ot her

than English. (b) A state agency or political

subdivision or its officers or enpl oyees nmay act

in a language other than the English |anguage

for any of the foll owi ng purposes: (i) To provide

information orally to individuals in the course

of delivering services to the general public

Co (vii) To pronote international commerce

trade or tourism

Wo. St. 8-6-101.
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142 Simlarly, Mntana s official English |law protects the free
speech rights of state enployees and el ected officials by allow ng
themto use non-English | anguages in the course and scope of their
enpl oynent, stating in pertinent part:

This section is not intended to violate the
federal or state constitutional right to freedom
of speech of governnment officers and enpl oyees
acting in the course and scope of their
enpl oynent. This section does not prohibit a
government officer or enployee acting in the
course and scope of their enEonnent fromusing
a | anguage ot her than English, 1ncluding use in
a gover nnent docunent or record, if the enpl oyee
chooses.

Mont. Code Ann. 8 1-1-510 (enphasis added).
143 Finally, although California s official English |aw, passed
as aninitiative in 1986, is specific and | engthy, it does not prohibit

t he use of | anguages other than English.® If Arizona s Anendnent

“California’s Official English law, Cal. Const., Art. IIll, § 6,
provi des that:

(a) Purpose

English is the coomon | anguage of the peopl e
of the United States of Anerica and the State
of California. This section is intended to
preserve, protect and strengthen the English
| anguage, and not to supersede any of the rights
guaranteed to the people by this Constitution.
(b) English as the Oficial Language of

California

English is the official |anguage of the
State of California.

(c) Enforcenent

The Legi sl ature shall enforce this section
by appropriate | egi slation. The Legislature and
officials of the State of California shall take
all steps necessary to insure that the role of
English as the common | anguage of the State of
California is preserved and enhanced. The
Legi sl ature shall nmake no | aw whi ch di m ni shes
or ignores the role of English as the common
| anguage of the State of California.
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were nerely synbolic or contained sonme of the express exceptions of
the official English provisions discussed above, it mght well have
passed constitutional nuster. W do not express any opi ni on concerni ng
the constitutionality of less restrictive English-only provisions.
W turn nowto a discussion of the constitutional questions presented
by the Amendnent.

| V. Language is Speech Protected by the First Anmendnent

144 Unli ke other English-only provisions, the Anmendnent
explicitly and broadly prohibits governnent enpl oyees fromusi ng non-
Engl i sh | anguages even when communi cati ng wi th persons who have Iimted
or no English skills, stating that all *“governnment officials and
enpl oyees during the performance of governnent business” nust *act
in English and no other | anguage.” Anmendnent, 88 1(3)(a)(iv), 3(1)(a).
It also requires every |level and branch of governnent to “preserve,
protect and enhance the role of . . . English . . . as the official
| anguage” and prohibits all state and |local entities fromenacting
or enforcing any “law, order, decree or policy which requires the
use of a | anguage other than English.” 88 2, 3(1)(b). W agree with
the Nnth Grcuit that the Arendnent “coul d hardly be nore incl usive”

and that it “prohibit[s] the usein all oral and witten commnications

(d) Personal R ght of Action and Jurisdiction
of Courts

Any person who is a resident of or doing
business in the State of California shall have
standing to sue the State of California to
enforce this section, and the Courts of record

of the State of California shall have
jurisdiction to hear cases brought to enforce
this section. The Legislature nay provide

reasonabl e and appropriate limtations on the
time and manner of suits brought under this
secti on.
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by persons connected with the governnent of all words and phrases

i n any | anguage ot her than English.” Yniguez v. ACE, 69 F. 3d at 933.

145 Assum ng arguendo that the government may, under certain
circunstances and for appropriate reasons, restrict public enpl oyees
fromusi ng non- Engli sh | anguages to comuni cate while performng their
duties, the Amendnent’s reach is too broad. For exanple, by its
express |language, it prohibits a public school teacher, such as
Appel l ant Garcia, and a nonolingual Spanish-speaking parent from
speaki ng in Spanish about a child s education. It also prohibits
a town hall discussion between citizens and el ected individuals in
a | anguage ot her than English and al so precludes a discussion in a
| anguage ot her than English between public enpl oyees and citizens
seeki ng unenpl oynent or workers’ conpensation benefits, or access
to fair housing or public assistance, or to redress violations of
t hose rights.
146 The First Amendnent to the United States Constitution
provi des:

Congress shall make no law respecting an

establishment of religion, or prohibiting the

free exercise thereof; or abridging the freedom

of speech, or of the press; or the right of the

peopl e peaceably to assenble, and to petition

t he governnent for a redress of grievances.
147 The First Amendnent applies to the states as well as to

the federal governnment. Gtlow v. New York, 268 U S. 652, 665, 45

S. . 625, 630 (1925). The expression of one’s opinion is absolutely
protected by the First and Fourteenth Amendnments. AMOOR Inv. Corp.
v. Cox Ariz. Publications, Inc., 158 Ariz. 566, 568, 764 P.2d 327,

329 (App. 1988) (citation omtted); see also Meyer v. Nebraska, 262
U S 390, 401, 43 S . 625, 627 (1923) (stating that the United States

Constitution protects speakers of all |anguages). The trial court

-26-



held that the Anendnent is content-neutral, and, therefore, does not
violate the First Anendnent. City of Renton v. Plavytine Theatres,

Inc., 475 U.S. 41, 47-48, 106 S.Ct. 925, 929-30 (1986). That ruling

is flawed.

148 “What ever differences nmay exi st about interpretations of
the First Amendnent, there is practically universal agreenent that
a maj or purpose of that Arendnent was to protect the free di scussion
of governnmental affairs.” Landmark Communi cations, Inc. v. Virginia,
435 U S. 829, 838, 98 S.Ct. 1535, 1541 (1978) (footnote omtted)
(quoting MI1Ils v. Al abama, 384 U. S. 214, 218, 86 S.Ct. 1434, 1437
(1966)). We note that the Amendnent, Section 3, acknow edges that

its mandate that governnent act only in English is superseded by the
use of foreign languages in schools both to enable students to
transition to English (subsection 2(a)) and to teach students a foreign
| anguage (subsection 2(c)). Subsection 2(b) states that the
Amrendnent’ s English-only nmandate does not apply in instances where
foreign | anguage use is required to ensure conpliance with federal
| aws. Therefore, the Amendnent would not apply, for instance, with
regard to bilingual ballots in Arizona in designated politica
subdi visions as required by the Voting Rights Act, 42 U S. C. 8§ 1973
aa-la(c) (forbidding states fromconditioning the right to vote on
the ability to read, wite, understand, or interpret English). Nor
would it affect a crimnal defendant's right to have a conpetent
transl ator assist him at state expense, if need be. See United States

ex rel. Negron v. New York, 434 F.2d 386, 391 (2d G r. 1970).

149 Not wi t hst andi ng these |imted exceptions, we find that the
Amendnent unconstitutionally inhibits “the free discussion of
governnmental affairs” in two ways. First, it deprives limted- and

non- Engl i sh-speaki ng persons of access to information about the
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governnent when nultilingual access may be available and may be
necessary to ensure fair and effective delivery of governnenta
servi ces to non-English-speaking persons. It is not our prerogative
to i npi nge upon the Legislature’ s ability to require, under appropriate
ci rcunmstances, the provision of services in |anguages other than
English. See, e.q., ARS 8§ 23-906(D) (Providing that every enpl oyer
engaged in occupations subject to Arizona’s Wrkers’ Conpensation
statutes shall post in a conspicuous place upon his prem ses, in
Engl i sh and Spanish, a notice inform ng enpl oyees that unless they
specifically reject coverage under Arizona s conpul sory conpensati on
|law, they are deened to have accepted the provisions of that |aw).
The United States Suprenme Court has held that First Amendnent
protection is afforded to the comunication, its source, and its

recipient. Virginia State Board of Pharmacy v. Virginia Ctizens

Consuner Council, Inc., 425 U S. 748, 756-57, 96 S. (. 1817, 1822-23
(1976) .
150 In his concurring opinion in Barnes, Justice Scalia stated,

“I'When any lawrestricts speech, even for a purpose that has nothi ng
to do with the suppression of communication . . . , we insist that
it neet the high First-Amendnent standard of justification.” 501
U S at 576, 111 S.. at 2465-66. The Amendnent contravenes core
princi pl es and val ues undergirding the First Amendnent —the right
of the people to seek redress fromtheir governnent —by directly
banni ng pure speech on its face. By denying persons who are limted
in English proficiency, or entirely lacking in it, the right to

participate equally in the political process, the Arendnent viol ates
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the constitutional right to participate in and have access to
governnent, a right which is one of the “fundanental principle[s]
of representative governnment in this country.” See Reynolds v. Sins,

377 U. S 533, 560, 566-68, 84 S.Ct. 1362, 1381, 1383-85 (1964). The

First Arendnent right to petition for redress of grievances |lies at
the core of America’ s denocracy. McDonald v. Smth, 472 U S. 479,
482-83, 485, 105 S.Ct. 2787, 2790, 2791 (1985); United M ne Wirkers
of Anerica v. lllinois State Bar Assn, 389 U. S 217, 222, 88 S. Ct

353, 356 (1967) (right to petition is “anong the nobst precious
liberties safeguarded by the Bill of Rghts”). In Board of Education
v. Pico, 457 U S 853, 867, 102 S.Ct. 2799, 2808 (1982), the Court

recogni zed that “the right to receive ideas is a necessary predicate
to the recipient's neaningful exercise of his own rights of speech,
press and political freedom”

151 The Amendnent violates the First Amendment by depriving
el ected officials and public enpl oyees of the ability to communi cate
with their constituents and with the public. Wth only a few
exceptions, the Amendnent prohibits all public officials and enpl oyees
in Arizona from acting in a |anguage other than English while
perform ng governnental functions and policies. W do not prohibit
governnment offices from adopting |anguage rules for appropriate
reasons. W hold that the Amendnent goes too far because it
effectively cuts off governnental conmunication with thousands of
i mted-English-proficient and non- Engl i sh-speaki ng persons i n Ari zona,
even when the officials and enpl oyees have the ability and desire
to communi cate in a | anguage understandable to them  Meani ngf ul
comuni cation in those cases is barred. Under such circunstances,

prohi biting an el ected or appointed governnental official or an
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enpl oyee from comunicating with the public violates the enpl oyee’s
and the official’s rights. See, e.g., United States v. Nationa

Treasury Enpl oyees Union, 513 U. S. 454, 465-66, 115 S.C. 1003, 1012

(1995) (enpl oyee comenting on matters of public concern has right
to speak, subject to considerations of governnmental efficiency); Eu
V. San Francisco County Denocratic Cent. Comm, 489 U S. 214, 223,
109 S. . 1013, 1020 (1989) (finding state law violates party

officials’ rights to spread political nessage to voters seeking to
i nform thensel ves on canpaign issues). As the Nnth Grcuit noted,
t he Anendnent could “hardly be nore inclusive”; it “prohibit[s] the
use in all oral and witten communications by persons connected with
t he governnent of all words and phrases in any | anguage other than

English.” Ynigquez v. ACE, 69 F.3d at 933.

152 Except for a few exceptions, the Anendnent prohibits al

elected officials fromacting in a | anguage other than English while
carrying out governnental functions and policies. Several of the
plaintiffs in this matter are elected state |egislators, who enjoy
the "widest latitude to express their views on issues of policy."

Bond v. Floyd, 385 US. 116, 136, 87 S.C. 339, 349 (1966).

Her et of ore, when necessary in order to communicate effectively with
their constituents, those | egi sl ators have spoken their constituents

primary | anguage if those constituents do not speak English well,
or at all.

153 Ctizens of limted English proficiency, such as many of
the naned legislator's constituents, often face obstacles in
petitioning their government for redress and i n accessing the political
system Legislators and other elected officials attenpting to serve
limted-English-proficient constituents face a difficult task in

hel pi ng provi de those constituents with governnent services and in
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assisting those constituents in both understanding and accessing
government. The Amendnent nakes the use of non-English comruni cation
to acconplish that task illegal. |In Arizona, English is not the
primary | anguage of many citizens. A substantial nunber of Arizona's
Nati ve Americans, Spani sh-speaking citizens, and other citizens for
whom English is not a primary |anguage, either do not speak English
at all or do not speak English well enough to be able to express their
political beliefs, opinions, or needs to their elected officials.
Under the Anendnent, wth few exceptions, no elected official can
speak with his or her constituents except in English, even though
such a requirenent renders the speaki ng usel ess. Wile certainly not
dispositive, it is also worth noting that in everyday experience,
even anong persons fluent in English as a second | anguage, it is often
nore effective to conmuni cate conplex ideas in a person's primary
| anguage because sonme words, such as idions and col |l oquialisns, do
not translate well, if at all. In many cases, though, it is clear
that the Amendnent jeopardizes or prevents neani ngful conmuni cation
bet ween constituents and their elected representatives, and thus

contravenes core principles and values undergirding the First

Amendnent .
154 ACE argues that the “First Arendnent addresses [the] content
not [the] nmobde of communication.” The trial court adopted this

argunent, concluding that the Arendnent was a perm ssi bl e content-
neutral prohibition of speech. Essentially, ACE argues that strict
scrutiny should be reduced in this case because the deci sion to speak
a non- English | anguage does not inplicate pure speech rights, but

rather only affects the “node of communication.” By requiring that
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governnent officials comunicate only in a language which is
i nconpr ehensi ble to non-English speaking persons, the Amendnent
effectively bars communi cation itself. Therefore, its effect cannot
be characterized as nerely a tine, place, or manner restricti on because
such restrictions, by definition, assune and require the availability
of alternative neans of communication. E.g., Ward v. Rock Agai nst

Racism 491 U S 781, 109 S . 2746 (1989) (requiring the perfornance

of a concert at a |lower than desired volune); see also Menbers of

Gty Gouncil of Los Angeles v. Taxpayers for Vincent, 466 U S. 789,
104 S.Ct. 2118 (1984) (requiring the distribution rather than the

posting of leaflets on public property).

155 ACE al so argues that the Arendnent can be characteri zed
as a regulation that serves purposes unrelated to the content of
expression and therefore should be deened neutral, even if it has
an incidental effect on sonme speakers or nessages but not others.
See Ward, 491 U S. at 791, 109 S. . at 2754 (citing Gty of Renton,
475 U. S. at 47-48, 106 S.Ct. at 929-30). W agree with the Ninth

Crcuit’s enphatic rejection in Yniguez v. ACE of the suggestion that

the decision to speak in a |anguage other than English does not
inplicate free speech concerns, but is instead akin to expressive
conduct. There, the court said that “[s]peech in any | anguage is
still speech and the decision to speak in another |anguage is a

deci sion involving speech alone.” 69 F.3d at 936. See generally

Cecilia Wng, Language is Speech: The Illegitinmacy of (fficial English

After Yniguez v. Arizonans for Oficial English, 30 U C Davis L
Rev. 277, 278 (1996).

156 The Uhited States Suprene Court has observed that “[c]onplete
speech bans, unlike content-neutral restrictions on time, place or

manner of expression, are particularly dangerous because they al
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but foreclose alternative neans of dissemnating certain information.”

44 Liquornart, Inc. v Rhode Island, 517 U S. 484, 506, 116 S. . 1495,

1507 (1996) (internal citation omtted); see also Gty of Ladue v.
Glleo, 512 U S 43, 55, 114 S. C. 2038, 2045 (1994) (“CQur prior

deci sions have voiced particular concern with | aws that foreclose
an entire nmedi um of expression.”).

157 The Anmendnent poses a nore immediate threat to First
Amendnent val ues than does | egislation that regul ates conduct and
only incidental ly i npi nges upon speech. . United States v. O Brien,
391 U. S 367, 375-76, 382, 88 S.. 1673, 1678, 1681-82 (1968) (statute

prohi biting knowi ng destruction or nutilation of selective service
certificate did not abridge free speech on its face); dark v.
Comunity for Creative Non-Viol ence, 468 U S. 288, 293-94, 104 S. O

3065, 3068-69 (1984) (National Park Service regulation forbidding

sleeping in certain areas was defensible as a regulation of synbolic
conduct or a tinme, place, or manner restriction). Laws “directed
at speech” and communi cation are subject to exacting scrutiny and
must be “justified by the substantial show ng of need that the First
Amrendnent requires.” Texas v. Johnson, 491 U S. 397, 406, 109 S.C

2533, 2541 (1989) (citations omtted); accord First National Bank

of Boston v. Bellotti, 435 U S. 765, 786, 98 S.C. 1407, 1421 (1978);
Buckley v. Valeo, 424 U.S. 1, 16-17, 96 S. (. 612, 633 (1976). Here,

the drafters of the Anendnent articul ated the need for its enactnent
as pronoting English as a coomon | anguage. The Legi sl ative Council’s
official argunment in favor of the Amendnent stated: “The State of

Arizona is at a crossroads. It can nove toward the fears and tensions
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of language rivalries and ethnic distrust, or it can reverse this
trend and strengthen our common bond, the English | anguage.”

158 Even if the Amendnent were characterized as a content- and
vi ewpoi nt-neutral ban, and we hold such a characterization does not
apply, the Arendnent viol ates the First Arendnent because it broadl y!

infringes on protected speech. See National Treasury Enpl oyees Union,

513 U.S. at 470, 115 S.C. at 1015 (striking down content-neutral
provi sions of Ethics Reform Act due to significant burdens on public
enpl oyee speech and on the “public’s right to read and hear what
Gover nnent enpl oyees woul d ot herwi se have witten and said”). In

National Treasury Enpl oyees Union, the Court recognized that a ban

on speech ex ante (such as that inposed by the Anendnent) constitutes
a “whol esal e deterrent to a broad category of expression by a nmassive
nunber of potential speakers” and thus “chills potential speech before
it happens.” 1d. at 467-68, 115 S.C. at 1013-14 (footnote omtted)
(citation omtted); see also Gty of Ladue, 512 U. S. at 55, 114 S. C

at 2045 (hol ding that even content- and viewpoi nt-neutral |aws can
“suppress too nuch speech”); Board of Airport Commirs v. Jews for

Jesus. Inc., 482 U S. 569, 574, 107 S.Ct. 2568, 2572 (1987) (vi ewpoi nt

neutral regulation held unconstitutional because it “prohibited all
prot ect ed expression”).

159 The chilling effect of the Anendnment’s broad applications
is reinforced by Section 4 which provides that elected officials and

st at e enpl oyees can be sued for violating the Arendnent’ s prohi bitions.

"W do not address the plaintiffs' separate overbreadth claim
because we hold that the Armendnent unconstitutionally infringes on
First Amendnent rights. Overbreadth should only be addressed where
its effect mght be salutary. Massachusetts v. Oakes, 491 U. S. 576,
581-82, 109 S. . 2633, 2636-37 (1987); see also Broadrick v. Ckl ahomna,
413 U. S. 601, 613, 93 S. Ct. 2908, 2916 (1973) (holding that applying
overbreadth anal ysis constitutes manifestly strong nedicine that is
to be enployed sparingly and only as a | ast resort).
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See Appendi x. We conclude that the Anmendnent violates the First

Amendnment .

V. Equal Protection

160 Section One of the Fourteenth Amendnent provides, in
pertinent part, that “[n]o state shall . . . deny to any person within
its jurisdiction the equal protection of the laws.” The right to

petition for redress of grievances is one of the fundanental rights

guaranteed by the First Anmendnent. United Mne Wrkers, 389 U. S.

at 222, 88 S.Ct. at 356 (right to petition for redress of grievances
is anong the nost precious of the liberties safeguarded by the Bill
of Rights). A corollary to the right to petition for redress of
grievances is the right to participate equally in the politica

process. See Reynolds, 377 U S. at 560, 556-68, 84 S.Ct. at 1380,

1379-85 (concept of equal protection has been traditionally viewed
as requiring the uniformtreatnment of persons standing in the sane
relation to the governnmental action questioned or chall enged); accord

Evans v. Roner, 854 P.2d 1270, 1276 (Col o. 1993) (“the Equal Protection

Cl ause guarantees the fundanental right to participate equally in
the political process and . . . any attenpt to infringe on an
i ndependently identifiable group's ability to exercise that right
is subject to strict judicial scrutiny”); see also Dunn v. Bl unstein,

405 U. S. 330, 335, 92 S. . 995, 1000 (1972) (recognizing fundanental

right to participate in state el ections on an equal basis wth other
citizens in the jurisdiction).

161 The Anmendnent is subject to strict scrutiny because it
i npi nges upon the fundanmental First Anendnent right to petition the

governnment for redress of grievances. United Mne Wrrkers, 389 U. S

at 222, 88 S.C. at 356. The right to petition bars state action

interfering wwth access to the | egislature, the executive branch and
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its various agencies, and the judicial branch. Eastern RR Presidents
Conference v. Noerr Mtor Freight, Inc., 365 U S 127, 137-39, 81
S. . 523, 529-31 (1961) (legislature); United Mne Wrkers v.
Penni ngton, 381 U S. 657, 85 S. . 1585 (1965) (executive); California
Mot or Transport Co. v. Trucking Unlimted, 404 U S. 508, 92 S.C

609 (1972) (adm ni strative agencies and courts); United M ne Wrkers,
389 U.S. at 221-22, 88 S.Ct. at 355-56 (courts).

162 The trial court rejected plaintiffs' equal protection
argunent on the grounds that plaintiffs had not shown that the
Amendment was driven by discrimnatory intent. See Hunter v.

Under wood, 471 U S. 222, 229, 105 S. . 1916, 1921 (1985). Because

the Arendnent curtails First Arendnent rights, however, it is presuned
unconstitutional and nmust survive this court’s strict scrutiny.?

See generally Rosen, 641 F.2d at 1246. ACE and the state defendants

bear the burden of establishing the Arendnent’s constitutionality
by denonstrating that it is drawn with narrow specificity to neet
a conpelling state interest. I1d.

163 Chal l enges to official English pepper history, but, except
for its decision in Yniguez which was di smssed on standing, the United
States Suprenme Court has not addressed the constitutionality of
official English statutes since the 1920s. In Meyer, 262 U S. 390,
43 S.C. 625, the Court reviewed a statute forbidding any teacher

“Because strict scrutiny analysis applies to the governnental
regul ati on of speech inposed by the Amendnent, we do not address
whet her a | anguage mnority constitutes a suspect class for equal
protection purposes. See San Antonio I ndependent Sch. Dist. v.
Rodriguez, 411 U.S. 1, 93 S.&. 1278 (1973) (describing the criteria
characteri zi ng suspect classification for equal protection purposes).

W recognize that in Yniguez v. ACE the Ninth Circuit relied
upon Meyer in concluding that the Anmendnent violated the First
Anendnent. 69 F.3d at 945-48 (citing Meyer, 262 U S at 403, 43 S
at 626). W note, however, that Meyer was decided two years before

-36-



to “teach any subject to any person in any |anguage other than the
English [|anguage.” The Court held that teachers have the
constitutional right to teach, and students have t he equi val ent ri ght
to receive, foreign |language instruction. 1d. at 400-03, 43 S.C
at 627-28. In so doing, the Court noted:

[ T] he individual has certain fundanental rights
whi ch nust be respected. The protection of the
Constitution extends to all, to those who speak
ot her | anguages as well as to those born with
English on the tongue. Perhaps it would be
hi ghly advantageous if al | had ready
under st andi ng of our ordinary speech, but this
cannot be coerced by nmet hods whi ch conflict with
the Constitution - a desirable end cannot be
pronoted by prohibited neans.

Id. at 401, 43 S.Ct. at 627 (enphasis added).

164 In Meyer, the Court held that the statute violated Fourteenth
Amendnent due process and equal protection rights. Specifically,
the Court held that the Nebraska statute, by forbidding foreign
| anguage instruction, was arbitrary and did not reasonably relate
to any end within the conpetency of the state to regulate. |d. at
403, 43 S. . at 628. The Court acknow edged that a state has
legitinmate interests in pronoting the civic devel opment of its citizens
and that a uniform|anguage mght aid this pronotion. |d. at 401,
43 S.Ct. at 627. The Court held, however, that the statute abrogated
t he fundanental , individual right of choice of | anguage. 1d. at 403,
43 S. . at 628. Despite its desirable goals, the Nebraska statute

was held to enpl oy prohibited neans exceeding the state’ s powers.

the Court applied the First Amendnent to the states through the
Fourteenth Anendnent. Gtlow, 268 U S. 652, 45 S .. 625. Wile
we hold that the Amendnent violates the First Amendnent, we rely on
t he deci sions previously discussed and we do not reach the issue of
whet her Meyer of fers speech any particul ar protection under the First
Amendnent. See Howard O Hunter, Problens in Search of Principles:
The First Amendnent in the Suprene Court from 1791-1930, 35 Enory
L.J. 59, 117, 128 (1986) (stating that Meyer does not offer speech
any particular protection).
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Id. at 402, 43 S.C. at 628. The discrimnatory Nebraska |aw, as
appl i ed, thus deprived both teachers and students of their liberty
wi t hout due process of law. [d. at 400-02, 43 S.C. at 627-28. W
bel i eve t he Amrendnent suffers fromthe sane constitutional infirmty.
165 As di scussed previously, the conpelling state interest test
applies to the Arendnent because it affects fundanental First Arendment
rights. Even assum ng arguendo that ACE and the state defendants
could establish a conpelling state interest for the Arendnent (and
they have not net that burden), they cannot satisfy the narrow
specificity requirenment. Under certain very restricted circunstances,
states may requl ate speech. See, e.qg., Kovacs v. Cooper, 336 U. S.
77, 80, 69 S.Ct. 448, 450 (1949) (the First Amendnent permts

regul ation of the tine, place, and manner of the use of sound trucks).
However, the Anendnent is not a “regulation.” Rather, it is a general

prohi bition of the use of non-English | anguages by all state personnel

during the performance of governnment business and by all persons
seeking to interact with all levels of governnment in Arizona. The
Amendnent’s goal to pronpote English as a comon | anguage does not
require a general prohibition on non-English usage. English can be
pronoted w t hout prohibiting the use of other |anguages by state and
| ocal governnents. Therefore, the Anendnent does not neet the
conpelling state interest test and thus does not survive First

Amendnent strict scrutiny analysis.
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166 Finally, we note that any interference with First Arendnent
rights need not be an absolute bar to render it unconstitutional as
violating equal protection; a substantial burden upon that right is
sufficient to warrant constitutional protections. By permanently
i npl enenting a linguistic barrier between persons and t he gover nnent
they have a right to petition, the Amendnent substantially burdens
First Arendnent rights. See Eastern R R Presidents Conference, 365

US at 137, 81 S . at 529 (“The whol e concept of representation
depends upon the ability of the people to make their w shes known
to their representatives”). Therefore, the Amendnent violates the
Fourteenth Amendnent’ s guarantees of equal protection because it
i npi nges upon both the fundanmental right to participate equally in
the political process and the right to petition the governnent for
redress.

VIl. Severability

167 In an effort to sal vage the Anendnent, the Attorney Ceneral
urges us to hold that only Sections 1(2) and 3(1)(a) are
unconstitutional and to sever the remaining portions. In Arizona,
an entire statute (in this case, a constitutional provision) need

not be decl ared unconstitutional if constitutional portions can be

separated. Republic Inv. Fund I v. Town of Surprise, 166 Ariz. 143,
151, 800 P.2d 1251, 1259 (1990). However, the valid portion of the
statute will be severed only if it can be determned fromthe | anguage
that the voters woul d have enacted the valid portion absent the invalid
portion. State Conpensation Fund v. Sym ngton, 174 Ariz. 188, 195,
848 P.2d 273, 280 (1993). W hold that the Anendnent is not capable

of such judicial surgery, and we decline to sever the invalid portions
of the Anrendnent. W do so, first, because the Amendnent does not

contain a severability clause and, second, because the record is devoid

-39-



of evidence that the voters woul d have enacted such a rewitten and
essenti al | y nmeani ngl ess anendnent. See Canpana v. Arizona State Land

Dep’'t, 176 Ariz. 288, 294, 860 P.2d 1341, 1347 (1993) ("A statute

or provision is severable if the valid and invalid portions are not
so intimtely connected as to raise the presunption that the
| egi sl ature woul d not have enacted the one without the other and if
the invalid portion was not the inducenent for the passage of the
entire act”) (citations omtted).

168 It is not possible to sanitize the Anendnent in order to
narrow it sufficiently to support its constitutionality. W have
no way of knowi ng, aside fromnmere specul ati on, whether the people
woul d have passed the two sections that declare English as the official
| anguage and require that all acts of government be conducted in
English. Moreover, even if those two provisions al one had been passed,
it would be an unjustified stretch toinsert the word “official” before
the word “act” as the Attorney Ceneral now proposes. Therefore, we
hol d that the Amendnent does not lend itself to severability.

CONCLUSI ON

169 The Attorney CGeneral’s attenpt to narrow the construction
and application of the Anendnent is irreconcilable with both the
Amrendnent’s plain | anguage and its legislative history. Thus, that
construction cannot be used to obviate the Anendnent's
unconstitutionality or to cure its overbreadth. The Amendnent is
not content-neutral; rather, it constitutes a sweeping injunction
agai nst speech in any | anguage other than English. The Amendnent
unconstitutionally infringes upon multiple First Arendnent interests
—t hose of the public, of public enployees, and of el ected officials.
170 The Arendnent adversely affects non-English speaki ng persons

and inpinges on their ability to seek and obtain information and
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services fromgovernment. Because the Anendnent chills First Arendment
rights that governnment is not otherwise entitled to proscribe, it
viol ates the Equal Protection C ause of the Fourteenth Amendnent.
The Anendnent’s constitutional infirmty cannot be sal vaged by i nvoki ng
the doctrine of severability.

171 W expressly note that we do not undertake to define the
constitutional paraneters of officially pronoting English, as
di stingui shed from banni ng non- Engli sh speech. Qur hol di ng does not
guestion or denigrate efforts to encourage English as a common
| anguage; but such efforts nust not run afoul of constitutiona
requi rements and i ndividual liberties. Nor is the constitutionality
of a | ess conprehensive English-only provision before us.

172 Significantly, in finding the Arendnent unconstitutional,
we do not hold, or even suggest, that any governnental entity in
Arizona has a constitutional obligation to provide services in
| anguages ot her than English, except, of course, to the extent required
by federal |aw.

173 The opinion of the court of appeals is vacated and the tri al
court’s judgrment is reversed. This matter is renmanded with directions

to enter judgnent in accordance with this opinion.

Janes Meller, Justice
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CONCURRI NG

Thomas A. ZIl aket, Chief Justice

Charles E. Jones, Vice Chief Justice

Stanley G Fel dman, Justice

MART ONE, Justice, specially concurring.

174 A word of cautionis in order. The posture of this case
is unusual. The plaintiffs here have never faced actual or threatened
i njury because the defendants take the position that the English Only
Amrendnent is narrow and applies only to official acts. Not content
with this narrowi ng construction, the plaintiffs have taken the
position that the Arendnent is not |imted to official acts and is
broad enough to include even | egislator-constituent conmunicati ons.
The def endants, however, do not raise a standi ng or case or controversy
defense, and we are left to wonder about its proper resol ution.
175 There is yet a second | ayer of potential case or controversy
question in this case. The defendants concede that if the Amendnent
is interpreted as broadly as suggested by plaintiffs, then it is
unconstitutional. And yet the plaintiffs take the position that if
t he Anendnent is as narrow as the defendants say it is (i.e., applies
only to official acts), thenit is not unconstitutional. This |eaves

us with plaintiffs arguing that it is unconstitutional because of
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its breadth, but no one arguing that it 1is constitutional
notwi thstanding its breadth. We thus have no adversariness in
connection with the ultimate federal constitutional question. Cf.
US Const. art. IIl, 8 2 (requiring the existence of a “case” or
“controversy” for federal adjudication); see, e.qg., Arizonans For

Oficial English v. Arizona, 117 S. C. 1055, 1067-69, 1075 (1997)

(remandi ng case for dismssal for lack of case or controversy). To
illustrate, the en banc opinion of the United States Court of Appeals
for the Nnth Grcuit in Yniquez v. Arizonans for Oficial English,

69 F.3d 920 (9th Cr. 1995), was decided by a 6-5 vote, but the

contentions of the five dissenting judges in the court of appeals
have not been nmade in this court because the defendants agree with
the plaintiffs that if the Amendnment is broadly construed, it is
unconstitutional.

176 It is likely, therefore, that were we an Article IIl court,
we woul d have had to dismss this case for |ack of case or controversy.
W are not unaware of a disquieting paradox: because of the | ack of
adversity, there is a greater risk of error--yet that sanme |ack of

adversity dimnishes the |ikelihood of further judicial review

Frederick J. Martone, Justice
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APPENDI X
Article XXVII1 of the Arizona Constitution provides as foll ows:
ARTI CLE XXVII1. ENG.I SH AS THE OFFI Cl AL LANGUAGE
8 1. English as the official |anguage; applicability

Section 1. (1) The English language is the official |anguage of the
State of Arizona.

(2) As the official |language of this State, the English
| anguage i s the | anguage of the ballot, the public schools
and all governnent functions and actions.

(3) (a) This Article applies to:
(1) the | egislative, executive and judicial
branches of governnent
(1i) all political subdivisions, departnents,
agenci es, organi zations, and instrunentalities
of this State, including |ocal governnments and
muni ci palities,
(ri1) all statutes, ordi nances, rules, orders,
prograns and poli cies.
(tv) all governnment officials and enpl oyees
during the performance of governnent business.
(b) Asusedinthis Article, the phrase, “This State
and all political subdivisions of this State” shal
i nclude every entity, person, action or item
described in this Section, as appropriate to the
ci rcunst ances.

8 2. Requiring this state to preserve, protect and enhance English

Section 2. This State and all political subdivisions of this State
shal | take all reasonable steps to preserve, protect and enhance the
role of the English |anguage as the official |anguage of the State
of Arizona.

8 3. Prohibiting this state from using or requiring the use of
| anguages ot her than English; exceptions

Section 3. (1) Except as provided in Subsection (2):
(a) This State and all political subdivisions of
this State shall act in English and in no other
| anguage.
(b& No entity to which this Article applies shall
make or enforce a law, order, decree or policy which
requires the use of a | anguage other than Engli sh.

(c) No governnental docunent shall be valid,
effective or enforceable unless it isin the English
| anguage.

(2) This State and all political subdivisions of this
State may act in a | anguage ot her than English under any
of the follow ng circunstances:
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(a) to assist students who are not proficient in
the English Iaqguage, to the extent necessary to
comply with federal law, by giving educationa
instruction in a |language other than English to
provide as rapid as possible a transition to Engli sh.
gbg to conply with other federal | aws.

C to teach a student a foreign | anguage as part
of a required or voluntary educational curriculum
(d) to protect public health or safety.

(e) to protect the rights of crimnal defendants
or victins of crine.

8 4. Enforcenent; standing

Section 4. A person who resides in or does business inthis State
shall have standing to bring suit to enforce this Article in a court
of record of the State. The Legislature may enact reasonable
limtations on the tinme and manner of bringing suit under this
subsecti on.
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